This article examines the extent of party autonomy in determining the norms that apply to the substance of a commercial dispute in arbitration. Particularly, it analyses 'principles of law,' the normative basis for arbitration under Ethiopian law. The article further explores whether parties to arbitration are at liberty to mandate the application of foreign law, rules of law and equity. It also examines whether a 'mandate to settle' is enforceable under Ethiopian law. The article concludes that Ethiopian law allows maximum flexibility to parties as regards to the determination of norms applicable to the substance of a commercial dispute. The law can even be construed as recognising 'mandate to settle'.
Introduction
Different jurisdictions have slightly differing laws as regards the normative basis for decision on the substance of commercial disputes. In some jurisdictions, arbitrators are required to decide according to 'law', in some others according to 'rules of law' 1 , and in yet others based on 'principles of law'. Even when identical terms are used, they are understood differently in various jurisdictions. Jurisdictions also differ in the latitude that they give to  Seyoum Yohannes TesfayLLB, LLM), Assistant Professor of Law at Addis Ababa University. The author also practices law on a part-time basis. His deepest gratitude goes to Professor Matthias Lehmann, from the University of Bonn, for his comments on the material from which this article evolved. The author would also like to thank the two anonymous reviewers and all those who contributed to the publication of this article in many different ways. He can be reached by email at: dayaseyoum@yahoo. parties toward enabling them to choose foreign laws and non-legal norms to resolve their differences. 2 Moreover, the laws of some jurisdictions are silent about the foregoing issues thereby necessitating interpretation.
Not all of these matters have been dealt with clearly under Ethiopian law. Hence, parties that intend to settle their disputes by arbitration inquire about the normative options open to them. Arbitrators dealing with specific disputes may also be confronted with the question of the norms they should apply to the substantive merits of the dispute before them. This question is discussed in following sections with due focus on commercial arbitration. In particular, the latitude that is provided -under Ethiopian law-to parties in choosing substantive norms applicable to their dispute is examined.
The first section of this article deals with the arbitration agreement and its role in the determination of the norms applicable to the substance of the dispute. Section 2 dwells on 'principles of law', their meaning and role in the determination of merits of the dispute. Section 3 examines the latitude that parties have to choose foreign law and 'rules of law.' Equity, its different shades of meaning and its role in substantive resolution of disputes is discussed in section four. The last section dwells on whether parties may vest in an arbitral tribunal power to modify the contract between them. Finally, some conclusions are drawn with regard to the extent of party autonomy in the determination of norms applicable to the substance of the dispute between them.
The Arbitration Agreement: Meaning and Relevance
An arbitration agreement is a contract by which two or more parties undertake to resolve their dispute, if any, by arbitration. It has a number of purposes. The first is ouster of a court which would otherwise have jurisdiction to resolve the dispute. The second is empowering an arbitral tribunal to resolve the dispute, in lieu of the court. 3 Third and the most pertinent for our purpose, the parties' choice of law governing the substance of the contract is usually made in this contract itself. 4 Owing to these reasons, among others, the agreement to arbitrate is an indispensable precondition for commercial arbitration.
An agreement to arbitrate may be entered into as regards a future dispute or a dispute that has already occurred. When the agreement to arbitrate concerns a possible future dispute it is usually contained in the main contract between parties to a transaction. It is commonly known as arbitration clause. Such agreement is usually brief because parties do not know, at this point in time, that a dispute will arise. 6 If the agreement is concluded after a dispute has arisen it is called a submission agreement. At this stage parties have made their mind as to how best to handle the problem. Hence, submission agreements tend to be more detailed. 7 The majority of commercial arbitration results from arbitration clauses. Yet, they are often 'midnight clauses' drafted at the very end of negotiations with minimum thought and effort, partly because, at this point in time, parties are uncomfortable to contemplate falling into a dispute. As a result, wrong choices such as regarding the law applicable to the substance of the dispute tend to be made. 8 Ethiopian law deals with arbitration agreement in the Civil Code. Specifically, Articles 3325 to 3346 deal with arbitration agreement albeit under the title of 'arbitral submission.' 9 The Civil Procedure Code supplements these provisions. Some of the latter's provisions deal with the arbitration agreement itself. 10 It is the Civil Code that defines arbitration and lays down the most important principles that are relevant to arbitration.
The Civil Code defines 'arbitral submission' as 'a contract whereby the parties to a dispute entrust its solution to a third party, the arbitrator, who agreement early in the arbitration process. In some jurisdictions there may even be a statutory provision to the same effect as estoppel. See also, Greenberg et al, supra note 2, at 145. The question is can such an award be enforced outside the jurisdiction in which it is made given the New York Convention Art II and IV(1)b require proof of a written agreement to arbitrate. The answer is no unless the country in which recognition and enforcement is sought has less stringent requirements than those in the Convention. 6 undertakes to settle the dispute in accordance with the principles of law'.
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Despite the use of the term 'arbitral submission', the Civil Code indicates that both existing and future disputes may be referred to arbitrators for resolution.
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In light of the usage in the Civil Code, we may conclude that the term 'arbitral submission' is equivalent to arbitration agreement under the Code. It is not limited to an agreement to arbitrate a dispute that has already arisen as is the case in the usage of many commentators. Therefore, on this point Ethiopian law has kept pace with global developments in arbitration law.
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The definition is also at par with or even relatively more specific than modern arbitration laws in the articulation of the elements of arbitration.
14 The next section briefly identifies the normative basis for arbitration that flows from the foregoing definition of arbitration in Ethiopia. We will then examine whether parties to a dispute have other options. We start with 'principles of law' and their role in arbitration under Ethiopian law.
11 Civil Code, supra note 9, Article 3325(1). Under Sub article (2) of the same Article the law indicates that an arbitrator may also be entrusted with establishing only a point of fact without deciding on the legal consequences flowing from those facts. 12 Id., Article 3328. This article titled 'object of contract and arbitration clause' provides under sub article (1) an existing dispute could be referred to arbitration while sub article 2 of the same provides parties 'may also submit to arbitration disputes which may arise out of the contract in the future.' That sub article 2 of this article dealing with disputes which may arise in the future singles out those that 'arise out of a contract' does not mean future disputes that do not arise from contract may not be resolved by arbitration. Sub article 3 of the article clearly indicates that submission agreements regarding future disputes are valid so long as they arise from other 'specific legal obligations.' 13 It is to be noted that, in earlier times many jurisdictions did not enforce arbitration clauses subjecting future disputes to arbitration. Agreement to arbitrate could only be concluded as regards disputes that had already arisen. 
Substantive Resolution Based on 'Principles of Law'
In Ethiopia, the Civil Code and Civil Procedure Code espouse, on the face, different set of norms as the basis for the resolution of the merits of the dispute. According to Article 317(2) of the Civil Procedure Code, the arbitral tribunal is required to '… decide according to law unless by the submission it has been exempted from doing so.' On the other hand, the Civil Code provides that arbitral submission is 'the contract whereby the parties to a dispute entrust its resolution to a third party, the arbitrator, who undertakes to settle the dispute in accordance with the principles of law.'
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(Emphasis added) A close look at these provisions and the two Codes leads us to resolve this conflict in favour of the Civil Code provision. To start with, it is the Civil Code that deals with arbitration and its nature in a meaningful detail. 16 In contrast, the Civil Procedure Code merely dedicates few provisions to arbitration that are spread out and not coherently blended in harmony. Therefore, it is the Civil Code that may be deemed a special law as far as the nature of arbitration is concerned. Moreover, one notes that it is in the context of listing down what the tribunal should do that Article 317(2) of the Civil Procedure Code provides: '[t]he tribunal shall, in particular, hear the parties and their evidence respectively and decide according to law … . ' The ejusdem generis rule of interpretation requires that when one has an illustrative list of things that can be added, the items to be added to the list must share basic features with those on the list. If we go by that rule, 'hearing the parties and their evidence' are procedural matters rather than matters of substantive law. Moreover, Article 317 is titled 'procedure before arbitration tribunal.' So, its application is limited to the procedural conduct of arbitration rather than the norms applicable to the substance of the dispute. In any case, the Civil Code is a proclamation while the Civil Procedure Code is only a decree. Owing to its higher status in the hierarchy of laws, the Civil Code supersedes the Civil Procedure Code in the event of conflict between their provisions. The Civil Procedure Code, itself substantiates this point because Article 315(4) provides that, in case of conflict Articles 3325 to 3346 of the Civil Code prevail over the provisions of the chapter in which Article 315(4) of the Civil Procedure Code is found. In sum, the Civil Code prevails, and arbitrators are not required to merely decide 'according to law'. They may decide 'in accordance with principles of law.'
Decision Based on Principles of Law and According to Law: Any
Difference between the Two? Settlement of a dispute based on 'principles of law' is not identical with settlement in accordance with the 'law'. Principles of law consist of objective and abstract notions often developed over the centuries.
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They may be derived from domestic, foreign or common rules of legal thinking. Some of them find their way into the national laws of countries.
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Where they are, thus, incorporated into a specific national legal system, they form part of the 'legal norms' in force in the jurisdiction concerned.
Some other principles, however, remain unincorporated into a national legal system. In such cases, the principles of law are not really 'legal norms' as regards that particular jurisdiction. They are merely directives of behaviour rather than legal norms as such.
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In the context of commercial arbitration, it is said that notions like 'pacta sunt servanda, . . . force majeure, the principle that execution of a contract implies its existence, the principle of interpretation contra proferentem, the obligation to mitigate damage, and good faith' are accepted as general principles of law, if they are not already incorporated in the domestic law of a jurisdiction.
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Ethiopian law allows arbitrators to decide based on principles of law without the need for specific authorisation by the parties to that effect, and this makes it very liberal compared to jurisdictions that require arbitrators to decide based on law only. In any event, the various conceptions of this nebulous concept may be grouped into three headings. According to the first view, lex mercatoria is simply a legal order that is created spontaneously by parties engaged in international economic interaction. It exists independent of national legal orders. The second conception is that it is a set of rules, sufficient to resolve a dispute that can be used as an alternative to an otherwise applicable national system of laws, which could be rooted in laws of various nations and trade practice. Lex mercatoria is, according to the third conception, a 'gradual consolidation of usages and settled expectations' in international commerce which may supplement the applicable law.
Principles of Law and

24
The first conception, lex mercatoria as an autonomous legal order, is not tenable. To start with, one cannot demonstrate where such an autonomous legal order derives its normative power from. Secondly, at present, at least, it is not comprehensive enough to deal with all aspects of a commercial dispute.
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The second understanding of lex mercatoria too is not convincing as a matter of current reality. Simply, there are no universal rules of commerce whether grounded on national laws or practice that can sufficiently deal with the intricacies of commercial transactions. 26 It thus appears that only the third conception of lex mercatoria (i.e., international trade usages sufficiently established to warrant that parties to international contracts are deemed to be bound by) stands the test of a rigorous analysis.
It is to be noted that lex mercatoria, and 'principles of law' are not coextensive although some authors conflate the two concepts. The third stage which we may call 'new new lex mercatoria which moves from an amorphous and flexible soft law to an established system of law with codified legal rules' principally the UNIDROIT Principles of International and Commercial Law and strongly institutionalized court-like international arbitration. 24 sources include '… principles of law common to most national legal systems (or at least those relevant to the contract in question), norms set down in widely accepted international treaties, trade usages of the relevant transnational sectors, and indeed international arbitral awards' 28 (emphasis added). As can be gathered from this, trade usages and customs are part of lex mercatoria but do not constitute principles of law, hence, making lex mercatoria wider in its coverage.
When the Civil Code of Ethiopia authorizes arbitrators to settle disputes based on 'principles of law', it thus allows them to go beyond legal norms embodied in the national laws of a specific country. It authorises them to make use of legal principles that the arbitrators deem appropriate under the specific circumstances. However, it does not authorise arbitrators to apply lex mercatoria in its entirety as this notion includes trade usages and customs that do not necessarily qualify as principles of law. In sum, the application of lex mercatoria, in its entirety, does not flow from Article 3325(1) of the Civil Code that recognises principles of law as substantive parameters applicable to the merits of a dispute before arbitrators.
Foreign Law and 'Rules of Law': Are They on the Menu?
Historically, the conflict of laws rules of the seat of arbitration played a predominant role in determining the law applicable to the merits of the dispute. The wish of the parties to arbitration, in this regard, was only a secondary consideration. This position was embodied even in the resolution of the Institute of International Law. Article 11 of the 1957 Resolution on the 'Law Applicable to the Substance of the Difference' provides that '[t]he rules of choice of law in force in the state of the seat of arbitral tribunal must be followed to settle the law applicable to the substance of the difference. Within the limits of such law, arbitrators shall apply the law chosen by the parties . . . .'
(Emphasis added).
This mandatory recourse to the conflict of laws rules of the seat of arbitration in determining the substantive law applicable to the merits of the dispute was severely criticised in the years following the adoption of the above Resolution. The parties have full autonomy to determine the … substantive rules and principles that are to apply to the arbitration. In particular, … these rules and principles may be derived from different national legal systems as well as from non-national sources such as principles of international law, general principles of law, and the usages of international commerce. To the extent the parties have left such issues open, the tribunal shall supply the necessary rules and principles drawing on the sources indicated in Article 4 … .
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Article 4, to which the foregoing provision of the 1989 Resolution makes reference, indicates as possible sources: the law chosen by the parties to a dispute, the law that is indicated by applying the choice of law rules chosen by the parties, general principles of private and public international law, general principles of international arbitration or the law that the courts of the seat of arbitration would apply. 33 We need to underscore, in this connection, that Ethiopia has no conflict of laws rules that could tie the hands of the parties and arbitrators as regards the law that must be applied to the substance of the dispute. 34 Today, most countries have arbitration laws that require arbitrators to respect the choice made by the parties regarding the law applicable to the merits of the dispute. The UNCITRAL Model Law, which has been adopted in many jurisdictions, for example, provides that, '[t]he arbitral tribunal shall decide the dispute in accordance with such rules of law as are chosen by the parties as applicable to the substance of the dispute'. 35 The Model Law further clarifies this by pointing out that any reference made to the law or legal system of a 31 country is to be construed as directly referring to the substantive law of the jurisdiction concerned to the exclusion of the conflict of laws rules of such state, unless otherwise provided expressly. 36 According to the travaux préparatoires of the Model Law, the phrase 'rules of law' is broader than the law of a given national jurisdiction. The use of this term in Article 28(1) is aimed at expanding the range of options open to parties. Thus, for example, parties to an arbitration agreement could choose instruments such as the United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980) as the rules of law applicable to the merits of the dispute. 37 There are only few countries that still do not clearly provide parties (to an arbitration agreement) the freedom to determine the laws or rules applicable to the merits of the dispute. Such countries tend to be on the fringes of global commerce. 38 Ethiopia's law does not expressly deal with whether parties are at liberty to determine the norms to be applied to the merits of the dispute. One can make arguments in support of the view that the law leaves this matter to the parties to the arbitration agreement. According to the definition of arbitration agreements under the Civil Code, the arbitrator '… undertakes to settle the dispute in accordance with the principles of law,' 39 and not the law only. As discussed under Section 2 above, 'principles of law' are broader than laws adopted by a specific jurisdiction. Moreover, unlike in some other jurisdictions, we note that under Ethiopian law, the arbitrators need not have specific authorisation to decide on the basis of principles of law. If arbitral tribunals can go beyond applying the law, and apply principles of law, we may (for a stronger reason) hold that parties are at liberty to determine the 'laws' or 'rules of law' to be applied to the merits of the dispute. The fact that arbitrators need not be lawyers indirectly supports this point. As René David, the drafter of the Civil Code of Ethiopia notes, the Code accepts the general principle of contractual freedom. 41 The parties to a contract are, therefore, at liberty to define the object of the contract. David underscores that the law sanctions and 'gives effect to the will of the parties as manifested by their contract' as long as they do not violate any legal prohibition.
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The law should be understood as presuming freedom rather than prohibition. The contrary view that only matters expressly allowed by the law are lawful would compel society to move at the pace of the lawmaker and hence would seriously arrest progress. It is this point that René David makes when he states that contractual freedom is 'fundamental to a society and an economy that wants to leave considerable scope to private initiative.' 43 Article 16 of the Civil Code which vests in every person 'freedom of action' is in tandem with such freedom. 44 The fact that the law is silent on this matter other than allowing arbitrators to decide based on 'principles of law' implies the freedom of parties to choose the applicable norms. In other words, laws of any jurisdiction and arguably 'rules of law' embodied in instruments that have not necessarily been adopted in the national laws of any country can be chosen by the parties.
Even though such interpretation is plausible, any future revision of Ethiopian law should clearly indicate party autonomy in this regard. That will help obviate unnecessary confusion and limit the room for unwarranted litigation on this subject. Furthermore, any future legal revision should indicate that the designation of the law of a specific jurisdiction as applicable refers to the substantive law of that chosen jurisdiction to the exclusion of the conflict of laws rules of that jurisdiction. This way, the law can preclude the risk of the substance of the dispute being governed by the laws of a third country that the parties did not envisage. The application of conflict of laws rules of the designated country could have potentially that effect. In order to avoid this scenario, the Model Law provides, '[a]ny designation of the law or legal system of a given state shall be construed, unless otherwise expressed, as directly referring to the substantive law of that State and not to its conflict of laws rules.' 
Equity: Its Shades of Meaning and Role
Arbitration laws of various jurisdictions differ in the extent to which they allow parties to authorize the arbitration tribunal to derogate from the strict application of laws and rules of law and decide based on equity. They also seem to attribute different meanings to the word equity.
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In fact, the term is understood in many different ways even within the context of a specific legal tradition let alone in different jurisdictions and legal traditions. 47 Perhaps, the best way to understand the various shades of meaning of this term is to analyse it in terms of 'weaker' and 'stronger' understanding of equity following the classification by German legal theoreticians such as Karl Engish and Jeseph Esser. 
'Weaker' (or narrow) interpretation of 'equity'
According to the 'weaker' understanding of the term, decision based on equity is a 'decision taken in light of the law and in accordance with the legal directions which emanate from the strict legal rules in force'. 49 In this understanding, the law may direct a judge to employ equity to solve a problem in cases of vagueness of the law or when it is silent regarding some aspects of the case at hand. So, equity plays a role in decision making within the bounds of the legal system. It is an intra-systematic way of decision making.
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According to the proponents of this 'weaker' understanding, decision making in equity cannot be at variance with the law. Decisions should always start from the law in force because the law '... expresses, in its highest degree of development, what in a given society is considered as just, ethical, adequate and convenient.' 51 Analysis of Ethiopian law, particularly the Civil Code, reveals that equity in this 'weaker' sense is fully embraced in Ethiopian laws. For instance, the court may determine the remuneration due to a commission agent on the basis of equity where the remuneration has not been agreed upon and there is no custom regarding this matter at the place where the contract was concluded.
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A court may determine wages due to an employee based on equity where this is neither settled by a contract nor by custom of the place where work is performed. 53 Remuneration due to an author is to be fixed by a court based on equity in the 46 Błaszczak and Kolber, supra note 18, p. 198. 47 absence of agreement regarding the matter between him and the publisher. 54 In some other cases, the Civil Code empowers the court to award compensation where equity so requires. For instance, the court is empowered to award compensation on the basis of equity to the owner of land upstream where the exploitation of his land is impaired by prohibition from using water bordering or crossing his land. 55 Likewise, the law authorises a court to award compensation, where equity so requires, to a person whose image has been sold or otherwise used for the enrichment of some other person. 56 We also note that a number of provisions of the Civil Code direct the court to determine or reduce the quantum of compensation due in cases of tortuous acts and omissions having regard to equity. For instance, a court may reduce compensation due where the damage caused by a person 'expands beyond what could reasonably be expected, in consequence of unforeseeable circumstances' 57 or in cases where the person who committed the wrongful act was not in a state to appreciate the wrongful nature of his conduct.
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Although it is rare, the Civil Code may authorise total or partial invalidation of a juridical act on grounds of equity. A case in point is Article 368(3) of the Civil Code that authorises a court to invalidate, in part or in whole, a will made by an interdicted person prior to his interdiction where provisions contained in such will are deemed to be contrary to equity.
Although the Civil Code of Ethiopia directs courts to utilize parameters of equity, the use of equity envisaged by the Civil Code seems to have aimed at reinforcing the rules or principles enunciated by the Code so that the courts can resort to equity in certain legally determined situations. The Code does not seem to mandate courts to ignore or disregard the rules embodied in the Code, in a bid to render a decision based on what a judge considers equitable irrespective of the law. Hence, it is safe to conclude that the foregoing are instances of interpreting the notion of equity in the 'weaker' sense. Since, courts are empowered to use parameters of equity in these legally predetermined situations, arbitrators too are empowered to do that as party appointed judges. 54 Id., Article 2692. The law authorises the court to grant compensation to a farmer tenant in regard of expenses he incurred for cultivation of fruits that are still un-detached at the time of the termination of the contract according to Article 3015(1) and (2) 
'Stronger' (or wider) interpretation of 'equity'
Equity is used in its 'stronger' sense when it is applied in order to resolve a disparity that arises when 'the morally accurate, abstract and general norm is in conflict with the moral evaluation of the specific circumstances subject to decision making'. 59 Aristotle, in Nicomachean Ethics, stated that all laws are 'universal' in that they do not deal with a specific case. Because the lawmaker is compelled to speak universally, and it is not possible to do so correctly about each and every case, the law takes the usual case and addresses that though it is aware of the possibility of errors entailed in this approach: 60 [w]hen the law speaks universally, then, and a case arises on it which is not covered by the universal statement, then it is right, when the legislator fails us and has erred by over-simplicity, to correct the omission -to say what the legislator himself would have said had he been present, and would have put into his law if he had known . . . . And this is the nature of the equitable, a correction of law where it is defective owing to its universality. 61 Understood in this wider sense, decisions based on equity are not solely based on the regulatory logic of the legal system and its rules. The decision-maker, in this understanding of equity, is entitled to depart from the rigid legal solutions, which by definition provide rigid decision criteria, and base his/her decision on the so-called justice of the concrete case. 62 We note, at this juncture, that an arbitrator vested with the power to decide on the basis of equity, understood in this stronger sense, wields wider powers than an arbitrator that is empowered to decide based on 'principles of law' discussed under section 2 above. 63 However, it is to be noted that such 'strong'/wide interpretation of equity does not empower the decision-maker to disregard the paramount values of the legal order or to violate public policy. It only gives the decision-maker a certain leeway that transcends legal norms. Particularly, in relation to arbitral tribunals, we note that their powers and competence always lie within the boundaries of the parties' own competence. Since the parties to arbitration themselves have no power or right to violate public policy, a fortiori, arbitrators too may not do this. 64 If arbitrators violate public policy even where they are authorised by parties to decide based on equity, understood in the 'stronger' sense, the arbitral award could be annulled or refused enforcement on the ground of violation of 59 public policy. For instance, decision-making on the basis of equity may not justify the violation of the rights of defence. The precise contours and boundaries of this right, however, differ in various legal systems. Thus, all circumstances must be evaluated a casu ad casum in order to determine whether or not public policy has been violated in this regard. 
Synthesis of the narrow and wide interpretations in Ethiopian law
We do not come across instances in which the court, under Ethiopian law, could make use of 'equity' in the stronger sense and disregard the law. However, that does not mean that an arbitrator will be similarly confined to the narrower or 'weaker' understanding of equity, despite powers conferred on him/her by parties to make use of equity in the stronger sense of the term. Although not in relation to Ethiopian Law, Professor René David, the drafter of the Ethiopian Civil Code contends that an arbitrator has wider powers than a judge in this regard. He maintains, in voluntary arbitration, the arbitrator has the powers vested in him by the parties. Hence, the first 'law' he must follow is the private agreement from which arise his powers.
The state law does not mean exactly the same thing to a judge sitting in a state court and an arbitrator. For the judge, there is no law beyond what the state prescribes. His powers and duties emanate only from the law. This is not the case with the arbitrator who neither derives his powers from the state nor decides in its name. The arbitrator must take into account what the parties that empowered him/her (to decide in equity) expect of him/her and thus decide based on 'equity' understood in a stronger sense.
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Though Ethiopian law requires the arbitrator to settle dispute based on 'principles of law', it does not prohibit parties from authorising the arbitrator to decide based on equity. In the absence of a prohibition against that, interpreting the law in line with what Professor René David says is reasonable.
Therefore, we may conclude that arbitrators in Ethiopia can go beyond 'principles of law', and decide cases on the basis of equity understood in both the 'weaker' and 'stronger' sense of the term. Equity in the 'weaker' sense is embraced by the law itself expressly since the law authorises courts to make use of equity in a number of situations. As regards, equity understood in the 'stronger' sense there is nothing in the law that prohibits parties from authorising its use by arbitrators. The authority of an arbitral tribunal is derived from the agreement to arbitrate, and not the law as such, and the tribunal does not decide in the name of the state. This implies that parties in dispute can validly authorise the use of equity in the stronger sense of the term in Ethiopia. This is, of course, subject to compliance with public policy of the state. Hence, we hold that Ethiopian law is abreast of jurisdictions in the vanguard of adopting the stronger version. 
Beyond Equity: 'Mandate to Settle' and Modify Contract
At least in theory, it is possible for arbitrators to base their decisions (on substantive issues) on parameters outside rules of law, principles of law and even equity. They may, in some jurisdictions be given a free hand to the extent of modifying the contract between the parties to reach a settlement, if so authorised by the parties. In section 5.1 below, we will explore the trend in this regard in other jurisdictions. We will then examine the state of the law and practice in Ethiopia in section 5.2.
Overview of the Trend in Other Jurisdictions
Parties to an arbitration agreement sometimes authorise arbitrators to decide as amiable compositéurs. However, there is no consensus as to what this term means. Particularly, whether it means the same thing as ex aequo et bono or something different is contestable. We gather, on the one hand, that the two terms are understood differently at least in some jurisdictions, though that is very seldom sufficiently dealt with in case law and legislations. On the other hand, it seems that many authors and lawyers treat the two terms as identical in effect, and use them interchangeably.
Historically they seem to be different. The earliest use of the term seems to be in the context of public law. For example, we find it used as early as in 1272, when Bishop Barthélémy and the elders of Cahors appointed arbitres et amiables compositéurs to settle their disputes regarding local customs. Similarly, in 1334, we come across the appointment of Philippe de Valois as 'judge, arbitrator, and amiable compositéur' to resolve a dispute between the Duke of Brabant and various German princes. In this context, it appears that the task of amiable compositéurs was finding a landing place that both sides to the dispute would accept as fair rather than decision resulting from strict tenets of international law, if international law did exist in that distant era.
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This notion then found its way into commercial law. By early 19 th century it was well established in French law that arbitrators mandated to proceed comme amiable compositéur could 'dispense with observing strict rules of law so that they rule solely by following their conscience and the impulse of natural equity'. 69 The question of relevance for us, now, is whether a tribunal with such powers may modify or 'rewrite' the contractual terms between the parties to a dispute. It can, if we go by the literal meaning of the term amiable compositéur. This is the case because the term means one who effects a settlement. 70 According to Caramelo, the Portuguese law of arbitration takes this view. It vests in the composição amigável, the power to decide 'the dispute by appealing to the composition of the parties, on the basis of the balance of interests at stake.' 71 Caramelo argues that since the Act also allows parties to arbitration agreement to empower the arbitrator to decide according to equity, the language of Article 35 must mean something more. He contends we should presume that the legislator uses different words to mean different things. So, settlement of a dispute on the basis of equity in the stronger sense of the term is only part of the powers of the amiable compositeur; and an arbitrator can go beyond that.
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This should not, however, be understood as giving complete discretion to the extent of empowering the arbitrator to take a sentimental or psychological approach to justice. That would lead to arbitrary decisions. The amiable compositeur should, therefore, adhere to certain principles that are widely shared by the members of the relevant business community. These principles are the following: 73 a) a presumption that the parties intended to establish an economic equality or balance regarding their contributions agreed in the contract entered into (a balance, if it has been broken, the amiable compositeur, deciding in equity, should try to restore); b) a presumption of intended equality of risk, as initially set out in the contract concluded by the parties (which, if it has been later significantly disturbed, the amiable compositeur, deciding in equity, should attempt to rebuild to the extent that is possible, fair and reasonable); and c) applying the requirement of good faith in the execution of contracts (employing equity should allow the amiable compositeur to sanction certain behaviours of a party to a contract in bad faith which are not reproachable under the strict rules of law, as well as to temper the responsibility of a defaulting party who acted in good faith).
Caramelo maintains that the dissertation of Professor Eric Loquin embodies the above understanding of amiable composition and it is likely to have been known to the members of the Portuguese Parliament that introduced the wording seen above to Article 35 in the final text of the Arbitration Act.
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Hence, he contends that an amiable compositeur has quasi settlement making power in the Act. He has the power to search for a settlement that has the best prospect of being accepted by both sides. He appeases the parties. For this purpose he can 'rewrite' the contract to re-establish the initially agreed equilibrium of the contractual quid pro quo.
This does not, however, go to the extent of rewriting the contract to correct the disequilibrium created by the parties intentionally at the very outset when they signed the contract.
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In sum, when parties authorise the arbitrator to act as a compositor amigável in accordance with Article 35 of the Portuguese Arbitration act, the arbitrator is empowered to go beyond equity understood in the 'stronger' sense of the term discussed in the foregoing section. He should discharge the 'appeasement function' described above on top of equity.
76
In a 2008 Canadian case 77 an arbitral tribunal took essentially the same view as that seen above although the trial court and the Court of Appeal in Québec vacated the award on a 'different' ground. The dispute involved a family business. One faction of the family bought the other out of the family's business. The payout agreed upon was based on a formula that linked the amount to be paid to the profitability of the business at the time of the agreement. The buyout contract contained an arbitration clause authorizing the arbitrator to act as amiable compositeur. extremely profitable. Yet, the family that sold its entitlement to part of the business received no payout, on the main, owing to the fact that the formula did not sufficiently integrate future acquisitions into the calculation of 'available funds.' Hence, when the dispute was eventually brought before the amiable compositeur, he struck two provisions from the formula in the contract. His determination was that the definition in the formula led to a result neither of the parties had anticipated. Hence, he reasoned that 'the formula may be amended to ensure that the intention of the parties is fulfilled,' and that the powers vested in the amiable compositeur empower him to do so.
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He reasoned he was not ignoring the contract. Rather, he was making changes in the contract in order to fulfil the intention of the parties to the contract and concretise the same. Overall, it appears that the international arbitration discourse has not yet reached a consensus on the role of amiable compositeur. According to some, arbitrators cannot disregard the contractual terms even when authorised to act as amiable compositeurs while others maintain that such arbitrators are allowed to revise the contract, where necessary. The former view is popular in Swiss doctrine. According to this view, allowing arbitrators to revise a contract is irreconcilable with the fundamental principle of pacta suncta servanda. There are instances indicating that arbitral case law is in line with this viewpoint. […]. Considerations that may lead the amiable compositeur to mitigate the effects of the application of dispositive provisions of law in specific circumstances are inapplicable in respect of the contract, a special regulation arising out of the parties' own will.
In sum, it must be said that, at least, in arbitration laws drafted following the Model Law approach on this point, arbitrators are not empowered to change terms of the contract even when entrusted to act as amiable compositeurs by the parties. Article 28(3) of the Model Law allows parties to authorise arbitrators to act as amiable compositeurs; but Article 28(4) makes it clear that 'in all cases' the arbitral tribunal is to 'decide in accordance with the terms of the contract' taking into consideration the usages of trade relevant to the transaction in question.
(Emphasis added)
'Mandate to Settle' under Ethiopian Law
Ethiopian law does not make any reference to amiable composition. In fact, all it says regarding substantive basis of arbitral decisions is that arbitrators 'undertake to settle the dispute in accordance with the principles of law.' As already discussed, this empowers arbitrators to decide based on 'law', 'rules of law' and even more. The question is whether this implies powers to the extent of revising (or to some extent disregarding) the terms of the contract between the parties. For example, Article 1763 does not allow courts to modify a contract on grounds of equity unless that is expressly provided by law. 85 As already discussed, arbitrators as party appointed judges, decide neither in the name nor on behalf of the state. Hence, it may be contended that they have broader powers than a court in this regard where they are authorised to decide based on equity. More specifically, it may be held that where parties authorise arbitrators to act 84 as amiable compositeurs they may have even more powers and hence revise the contract subject to limitations imposed by public policy. However, we must admit that there is no much legal authority on this point in Ethiopia. Only one Cassation Bench decision lends support to such expansive powers of arbitrators though it does not expressly deal with amiable composition.
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The dispute involved three members of an extended family who were engaged in business together. They could not continue as business partners because of serious disagreement. Hence, they entrusted settlement of their dispute regarding the winding up of their business to Sergan Jama family council (elders from their community).
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The agreement does not characterise itself as an arbitration agreement, but they undertook to be bound by the decision of these elders. In fact, the agreement indicates that it was the elders who took the initiative and offered to intervene to 'reconcile' the business partners. The latter only accepted efforts at 'reconciliation' and undertook to be bound by the decision of the Sergan Jama, i.e., family council. Mr. Miftah Kedir contended that there was no agreement to arbitrate, and therefore, the findings of the elders do not amount to an arbitral award. He argued that there was no award that could be 'executed' by a court. The Federal First Instance Court heard the testimony of the persons involved in 'resolving' the dispute. It found that they were engaged in reconciling and convincing the parties, and concluded that the elders were not acting as arbitrators. Instance Court decided that the exercise was 'conciliation' rather than arbitration, 90 and thus held that there was no award to execute. According to the First Instance Court, the parties are not bound by the findings of the conciliators unless they 'expressly agree in writing to confirm them' per the requirement of the Civil Code. 91 In the case at hand, there was no written agreement between the parties confirming acceptance of the terms of the compromise drawn by the conciliators, the First Instance Court noted. 92 Mr. Mukemil Mohammed appealed to the Federal High Court. The High Court confirmed the decision of the First Instance Court. 93 Aggrieved by this decision of the two courts, Mr. Mukemil Mohammed sought review on cassation for 'basic error of law'. For the Cassation Bench, the fact that the parties to the dispute had agreed to be bound by the decision of the elders was sufficient to characterize the exercise as arbitration. The Cassation Bench stated that the agreement between the parties indicates that 'the tribunal' was established to 'reconcile the misunderstanding' concerning property and money between the named parties and that the said parties 'undertook to accept findings and decisions' of the tribunal. 94 According to the Cassation Bench, this agreement shows that the parties have vested in the shimagles power to pass decisions and have 'agreed to accept the decisions' passed by them. Thus, the Cassation Bench ordered that the 'award' be executed by reversing the decision of the lower courts that had considered the exercise as conciliation rather than arbitration. 95 The Cassation Bench of the Federal Supreme Court considered the Sergan Jama council as an arbitral tribunal although the council aimed at 'reconciling' the misunderstanding between the relatives. This is because the parties to the dispute had 'undertaken to accept the findings and decisions' of the Council. The Cassation Bench disregarded the testimony given before the First Instance Court by the elders themselves (as regards how they proceeded) from which the First Instance Court had concluded that the exercise was conciliation rather than arbitration. The Cassation Bench did not inquire into the substantive basis of the decision of the elders. As traditional elders, what they did was render a decision that they deemed fair in view of, among other things, the blood relationship between the parties to the dispute, and the need to close the chapter and move forward as relatives. 96 Yet, the Cassation Bench accepted their decision as an arbitral award. An arbitration agreement need not necessarily designate itself as such 97 if there is the express intention that involves arbitration. Leaving aside whether the Cassation Bench got the facts of the case and the intention of the parties right in this particular case, the undertaking to be bound by the outcome of the decision of a third party is the critical factor. If we go by this decision, there is no need to even consider the normative basis of the decision by the third party. In contrast to its finding in Mukemil Mohammed v. Miftah Kedir, the Cassation Bench (in a later case) emphasises the duty of arbitrators to stick to the agreement of the parties and the arguments raised by the parties before the tribunal in deciding matters before them.
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In EthioTelecom v. PTE International Incorporated, the latter had undertaken to carry out various tasks aimed at improving the performance of the personnel of EthioTelecom. As per the contract, Ethio-Telecom was required to pay US$ 4 million in three instalments. 12% of each instalment was to be withheld as guarantee for performance of the contract. The amount so withheld was to be released to PTE International within 15 days from completion of the project, if implementation of the project was found to be satisfactory. th ed., Blackwell Publishing Inc., p. 52 In David Wilson Homes Ltd v. Survey Services Limited, a clause in an insurance policy that read as 'any dispute or difference arising hereunder . . . shall be referred to a Queen's Counsel of the English Bar to be mutually agreed … or in the event of disagreement by the Chairman of the Bar Council'' was deemed to constitute an arbitration agreement despite no mention of arbitration at all in the clause. That the dispute was referred to a third party that would render a binding decision and that the matter related to an insurance policy rendered any construction of this clause to mean something different from arbitration lead to this conclusion. Reported in Cassation Bench Decisions Vol. 14. The central issues the Cassation Bench addressed are whether review on Cassation is possible despite a finality clause in the arbitration agreement and the substantive issue of whether the facts of the case indicate there was novation of contract. So, the case is not really authority on the issue of amiable composition. It is only an obiter dictum. 99 Ibid.
